
1 

) 

PROJECT: 
REGION : 01 

Routing# 1 l(p ...- ijA-J-Z ~ ""(X')057 
~ 

po«- '17/ooo <?to 
CJ(Y(S • 8~ 1"" 

INTERGOVERNMENTAL AGREEMENT 
BETWEEN THE COLORADO DEPARTMENT OF TRANSPORTATION 

AND THE CITY AND COUNTY OF DENVER 

THIS INTERGOVERNMENTAL AGREEMENT ("Agreement") is made and entered 
into by and among the Colorado Department of Transportation, a division of the State of 
Colorado, created pursuant to the Transpmtation Act, C.R.S. § 43-1-101 , et seq. ("CDOT"), the 
Colorado High Performance Transportation Enterprise ("HPTE"), a government-owned 
business within CDOT, created pursuant to C.R.S. § 43-4-806, and the Colorado Bridge 
Enterprise ("BE"), a govenunent-owned business within CDOT created pursuant to C.R.S. 
§ 43-4-805 (CDOT, HPTE and BE may be collectively referred to herein as the "State") and the 
City and County of Denver, a home rule city and political subdivision created by the Colorado 
Constitution ("City''). The City, the State, CDOT, HPTE, BE, each a Patty, and the State and 
City (collectively refened to as the "Parties"). 

This Agreement shall not be enforceable until the date on which this Agreement has been 
approved and signed by all Parties, and the Colorado State Controller or designee (the date of the 
signature of the Colorado State Controller or designee being the "Effective Date"). 

RECITALS 

WHEREAS, CDOT, HPTE and BE, after more than ten years of study, have determined 
that the deteriorating conditions and inadequate capacity of I-70 between I-25 and Tower Road 
in Denver (the "I-70 East Conidor") require a comprehensive transpmtation solution to resolve 
these challenges; and 

WHEREAS, based on an ongoing review process being conducted in accordance with the 
National Environmental Policy Act of 1969 ("NEPA"), the preliminarily preferred technical 
solution to address these challenges is officially known as the "Partial Cover Lowered 
Alternative with Managed Lanes Option" (the "Pattial Cover Lowered Alternative"). As 
currently conceived, the Pattial Cover Lowered Alternative would include: 

a. the removal of the existing viaduct between Brighton Boulevard and Colorado 
Boulevard; 

b. the reconstmction of the I-70 East CotTidor, with a portion below the existing 
ground level; and 

c. the construction of a landscaped highway "cover" above one segment of the 
reconstructed highway, which cover would physically reconnect a divided 
neighborhood; and 



WHEREAS, although COOT, HPTE and BE cannot definitively c01mnit to the Patiial 
Cover Lowered Altemative or any other technical solution until the conclusion of the ongoing 
NEP A process, it has determined that it is appropriate to prepare for the possibility that the 
Patiial Cover Lowered Alternative ultimately receives approval; and 

WHEREAS, the procurement for the potential design, construction, financing, operation 
and maintenance of a portion of the 1-70 East Conidor (the "1-70 East Project") began with the 
issuance of the Request for Qualifications to Design, Build, Finance, Operate and Maintain the 
1-70 East Project, issued March 25,2015, with a view to ultimately selecting an entity to 
implement the 1-70 East Project; and 

WHEREAS, the State intends to issue a draft RFP in the Fall of2015, with proposals due 
in the Summer of2016, and with selection of the developer for the 1-70 East Project (the 
"Developer") and financial close in late 20 16; and 

WHEREAS, the City supports the 1-70 East Project as it will provide an opportunity for 
needed infrastructure and transp01tation improvements to occur, and will address the safety issue 
of the aging viaduct, create jobs, restore elements of connectivity to the adjacent neighborhoods 
and communities, and result in new development; and 

WHEREAS, COOT, HPTE, BE and the City continue to explore additional savings and 
funding and enhancement opportunities for the 1-70 East Project; and 

WHEREAS, COOT, HPTE, and BE mt1st provide 100-year stonn protection for the 
entire 1-70 East Project, and a plan for providing that protection is included in the Supplemental 
Draft Environmental Impact Statement and Section 4(t) Evaluation, dated August 4, 2014 (the 
"SDEIS") and the ongoing NEPA review; and 

WHEREAS, the SDEIS contemplated fmiher development and design for the drainage 
plan needed for the protection of the 1-70 East Project; and 

WHEREAS, the City has separately and independently created a drainage plan to provide 
1 00-year stonn protection for areas that could be inundated by water from the Montclair and 
Park Hill basins, including the 1-70 East Project alignment (the "Two Basin Drainage Project" or 
"TBDP"); and 

WHEREAS, the City is prepared to initiate construction of the TBDP in order to preserve 
the propetty necessary for construction of the proposed TBDP project and to provide protection 
for cettain developing areas of Denver from a 1 00-year storm event; and 

WHEREAS, COOT, HPTE, BE and the City have decided upon a cooperative approach 
that will result in savings to, and funding contributions for, the 1-70 East Project, and which will 
also result in funding for enhancements to the 1-70 East Project desired by the City; and 

WHEREAS, the Patiies have detennined that there are significant mutual benefits to be 
achieved by cooperating and working together on the 1-70 East Project and related 
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enhancements, including transpottation improvements, efficiencies in timely decision making 
and tumaround, the design of the pmtial cover identified in the NEP A documents, and other 
improvements; and 

WHEREAS, to the extent pennitted by the NEP A process and applicable federal, state, 
and local laws and regulations, it is the intent of the Parties to set fotth their understandings and 
goals with regard to their respective commitments for funding patt of the costs ofthe I-70 East 
Project; and 

WHEREAS, this Agreement is executed under the authority set fotth in C.R.S. §§ 29-1-
203, 43-1-ll 0, 43-4-805(5)(i), and 43-4-806(5)(h), and Atticle XIV, Section 18 of the Colorado 
Constitution. 

NOW, THEREFORE, in consideration of the mutual promises and covenants contained 
herein, the sufficiency of which are mutually acknowledged, the Patties hereto agree as follows. 

1. The Two Basin Drainage Project and the Early Action Drainage Project-
The Drainage Collaboration. 

A. The City intends to design and construct the TBDP, beginning with the 
first phase project, the Early Action Drainage Project ("EADP"). The Patties acknowledge that 
the total estimated cost for the TBDP is $134 million, which sum includes the EADP poliion 
estimated to cost $69 million. The TBDP, including the EADP, is depicted on Exhibit A. 
Additional drainage elements not a part oft he TBDP but impottant for the I -70 East Project are 
the drainage pipe along the southern edge of 1-70 as pmt of the 1-70 East Project ("Residual 
Drainage Pipe") (depicted in Exhibit A) estimated to cost $14.9 million. The Residual Drainage 
Pipe will be constmcted, paid for, and owned by the State. The Brighton Boulevard Box 
Culvert is needed for surface drainage associated with City improvements along Brighton 
Boulevard, but could also provide an alternative connection point for the Residual Drainage 
Pipe. The Brighton Boulevard Box Culvert will be constructed by the City, perhaps as a part of 
the EADP. The State will pay the City $2.5 million toward the construction of the Brighton Box 
Culvert on or before September 15, 2015. 

B. The Parties believe the TBDP is a necessary and important drainage 
project, with benefits for the State and the City respectively. 

C. The Parties agree that the City, in partnership with the Urban Drainage and 
Flood Control District ("UDFCD"), will undertake the design, constmction and installation of all 
of the TBDP, including the acquisition of pro petty interests for the entire TBDP. The City will 
own the TBDP. City procurement mles shall apply to the design and constmction of the TBDP. 

D. The City intends to begin construction of the EADP in the first quarter of 
2016, and agrees to have the EADP segment from Pond 7 to the South Platte River operational 
by December 1, 2017 (see Exhibit A). If the City does not award a contract for construction of 
the EADP and give notice to proceed to the contractor by April I, 2016, the Parties shall meet to 
assess the extent and impact of any delays, and detennine an appropriate course of action. The 
City agrees to have the remaining pottion of the EADP operational by September 1, 2019. The 
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City also intends to acquire all of the property interests needed for the entire TBDP as patt of 
the EADP. The Patties acknowledge that not all of the necessary property interests may be 
acquired by December 1, 2017. The City acknowledges that the State is relying on the 
completion schedule for each phase of the TBDP as it stmctures the contract for the 1-70 East 
Project and related project agreement. The City acknowledges that a delay in having the EADP 
from Pond 7 to the South Platte River operational by December 1, 2017 or the remainder of the 
EADP operational by September 1, 2019, could result in additional costs to the I-70 East Project 
that can only be estimated at this time. The City and the State have estimated that any delay in 
meeting the deadlines listed in this paragraph could result in at least $5,000 a day in additional 
costs to the I-70 East Project. Therefore, the City will include a liquidated damages provision in 
the contract for construction of the EADP that provides for $5,000 per day of liquidated 
damages in the event that the time limits in any work order are exceeded. All work orders for 
work required to make the segment of the EADP from Pond 7 to the South Platte River 
operational will require that the segment be operational no later than December 1, 20 17. All 
work orders necessary to make the remainder of the EADP operational will require that the 
EADP be operational no later than September 1, 2019. If the EADP segment from Pond 7 to the 
South Platte River is not operational by December 1, 2017 or the remainder of the EADP is not 
operational by September 1, 2019 and this delays the 1-70 East Project, the City will enforce the 
liquidated damages provision and reimburse the State for actual additional costs to the 1-70 East 
Project in the amount of liquidated damages obtained from the City's contractor. 

E. The State believes the TBDP will result in significant benefits for the 1-70 
East Project and will result in a redundant stonn protection system for the 1-70 East Project. As 
a result, it is the general intent of the Parties that COOT, HPTE, and BE will pay 40% of the 
cost of the TBDP, cunently estimated to be $53.6 million, and the City will pay 60% of the cost 
of the TBDP, currently estimated to be $80.4 million. The State's funding obligation is limited 
to the drainage facilities of the TBDP, eligible to be funded by the Denver Wastewater 
Enterprise Fund under the Denver Revised Municipal Code and shall not be used for amenities, 
such as trails or lighting unrelated to maintenance, amphitheaters, wayfinding, and art work. If 
the actual cost of the drainage component of the TBDP exceeds $134 million, the State will pay 
40% of the cost increase directly attributable to the drainage elements of the TBDP subject to 
the limitation described in Paragraph 3. 

F. The Patties intend to establish a mutually agreeable maintenance, 
operation and repair agreement for the TBDP, which will be generally propmtional in cost. 

G. The City agrees to design the TBDP to handle 1 00-year storm protection, 
as defined in the Letter of Recommendation from the Multi-Agency Teclmical Team dated 
January 2015, for the partially covered portion of the 1-70 East Project subject to COOT's 
review, to meet the State's plan for providing that protection as included in the SDEIS and the 
ongoing NEPA review. The Patties recognize that the Residual Drainage Pipe and the Brighton 
Boulevard Box Culvett are necessary components to provide redundant 1 00-year protection for 
this portion ofthe 1-70 East Project. The City agrees that its ongoing drainage plans, policies 
and regulations will be developed with the goal of maintaining the functional capacity of the 
TBDP to handle the 100-year flood. The City ftnther agrees not to pennit any modifications of 
the TBDP that would adversely impact the ability ofTBDP to convey, cany or otherwise 
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mitigate the 1 00-year design flow required for this area. This provision shall survive the 
tennination of this Agreement. 

H. In order that CDOT, HPTE and BE realize the anticipated benefits of the 
TBDP, the City agrees to make the TBDP operational by September 1, 2019. The City 
acknowledges that the State is relying on this schedule as it structures the contract for the 1-70 
East Project. The City acknowledges that a delay in having the TBDP operational by September 
1, 2019, could result in the State having to make delay payments or compensation event 
payments to the Developer of the 1-70 East Project that can only be estimated at this time. The 
City and the State have estimated that any delay in meeting the September 1, 2019, deadline 
could result in at least $5,000 a day in additional costs to the 1-70 East Project. Therefore, the 
City will include a liquidated damages provision in the contract for construction of the TBDP 
that provides for $5,000 per day ofliquidated damages in the event that the TBDP is not 
operational by September 1, 2019. If the TBDP is not operational by September l, 2019, and 
this delays the 1-70 East Project, the City will enforce the liquidated damages provision and 
reimburse the State for ach1al additional costs to the 1-70 East Project in the amount of 
liquidated damages obtained from the City's contractor. 

I. With the TBDP, the planned detention ponds at Steele and Vasquez that are 
currently included in the SDEIS will no longer be needed, pennitting a reduction in impacts on 
adjacent neighborhoods. The TBDP is also expected to reduce the pond size at Colorado 
Boulevard. 

J. The Parties agree that if circumstances arise that allow for a later 
completion date of either the EADP or the TBDP, that upon request of the City, the State or the 
Developer may extend the completion date required of the City by written notice to the City, in 
the sole discretion of the State or the Developer. 

2. Funding for the EADP. 

A. The City will contract for, or cause the UDFCD to contract for, the design 
of the EADP. COOT, HPTE, and BE will have the right to review and comment on the design 
for the EADP as set forth herein, and will have staff assigned to assist in the review and selection 
process. The City will contract for the construction of the EADP, and the State will have the 
right to review and comment on the construction contract. 

B. The Pm1ies agree to fund the EADP, as follows: 

(i) The City will fund $26.8 million which will be the first dollars 
spent for design and construction draws, as well as acquisition of property interests, until 
said amount is expended ("City EADP Funds"). 

(ii) Upon the full expenditure of the City EADP Funds, COOT, HPTE 
and BE will fund the remaining amount for the EADP, estimated to be $42.2 million 
("State EADP Funds") by transmitting to the City funds for each additional design or 
construction draw and/or property interest acquisition payment until the EADP is 
completed. The State's obligation will be to fund the amount of the actual cost ofEADP 
above the City EADP Funds, whether that cost is higher or lower than the estimated 
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$42.2 million. However, in no event shall the State's obligation with respect to the 
EADP exceed $49.1 million, unless agreed to by the Parties by subsequent amendment to 
this Agreement, and the State's obligation herein assumes that the assumed EADP project 
budget contingency of at least 12% will have been expended prior to seeking additional 
funding from the State. The State EADP Funds will be paid to the City monthly for the 
requisite design, construction and/or property interest acquisition draw payment in 
accordance with this Agreement. Any amount the State is required to fund for the EADP 
in excess of$42.2 million shall be credited to and deducted from the State's obligation to 
pay $11.4 million for the remainder of the TBDP. For each payment request submitted to 
the State for acquisition of property interests, the City shall provide any appraisal and 
valuation infonnation for said payment. The City agrees that it will generally follow the 
Federal Unifonn Relocation Assistance and Real Propetty Acquisition Act ("Relocation 
Act") in its acquisition of property interests for the TBDP. The Patties acknowledge that 
property owned by a railroad is not subject to the Relocation Act. 

3. Funding for the Remainder of the TBDP. The Parties intend to fund the TBDP 
as set fmth in Paragraph 1. If the final cost for the TBDP for drainage elements exceeds $134 
million, it is the agreement of the Parties that any amount above $134 million be funded 60% by 
the City and 40% by the State; provided, however, that the State obligation for any amount in 
excess of$53.6 million shall not exceed an additional $6.9 million. If the State's share of the 
TBDP costs exceed the additional $6.9 million amount, any fmther funding on the part of the 
State must be negotiated and any changes in scope will require the State's consent and approval. 
The City agrees that it will not include in the TBDP pricing for which it asks the State to share in 
the funding any costs that are not necessary drainage elements eligible to be funded by the 
Denver Wastewater Enterprise Fund under the Denver Revised Municipal Code. 

4. City-Provided Benefits for the I-70 East Project. In addition to benefits 
realized by CDOT/HPTE/BE on the I-70 East Project from the TBDP, the City agrees to the 
following which will also provide direct benefit to the I-70 East Project: 

A. Pennit Waivers/Suspensions - $15 Million. 

(i) The City assesses various fees for demolition and construction 
projects, and agrees to waive/suspend most of those fees for the design and construction 
of the I-70 East Project as shown on Exhibit B. CDOT/HPTE/BE and/or the Developer 
(or its contractor) will need to apply for pennits, including the estimated construction 
duration under each permit, and submit to inspections in the ordinary course; however, 
the process will be expedited and facilitated. The State shall include its project 
agreement with the Developer provisions for cooperation and coordination with the City 
to effectuate the processes set fotth in this section. The State shall also require the 
Developer to identify all contractors and subcontractors working on the 1-70 East Project 
in order for the City to be able to determine whether a permit application is subject to the 
waiver/suspension of fees under this Agreement. 

(ii) The waiver/suspension of such fees is estimated to save the State 
$15 million. CDOT/HPTE/BE or the Developer (or its contractor) shall apply for all 
applicable petmits necessary for construction, operation and maintenance of the project 
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and all fees customarily charged by City for such permits shall be identified, and such 
fees identified on Exhibit B as waived shall not be paid but shall be deemed part of City's 
pat1icipation in the I-70 East Project. 

(iii) With regard to street occupancy pennit fees, including fees related 
to traffic lanes, curb lanes, alleys, sidewalks and meter petmits, the State or the 
Developer (or its contractor) will adhere to the following procedure: Prior to entering 
into an agreement with a contractor that requires a street occupancy pennit, an authorized 
representative of the State or Developer (or its contractors) shall provide City with 
documents describing the project's scope and a good-faith estimate of the time period the 
project will impact City rights-of-way. The State and/or the Developer (or its 
contractors) and City will mutually determine the time period the project will impact City 
rights-of-way, which will be defined as the "Reasonable Construction Time Period(s)." 
The State and/or the Developer will include the Reasonable Construction Time Period(s) 
in the contract documents issued to the contractor for that conshuction project. The City, 
through the normal course of its review, shall issue the requisite entity street occupancy 
petmits and the associated permit fees shall not be paid but shall be deemed pad of City's 
pat1icipation in the I-70 East Project. The duration of the street occupancy permits shall 
be the Reasonable Constmction Time Period(s) plus a grace period of 10% of that time. 
If the impact of the I-70 East Project on City rights-of-way has not ceased or will not 
cease prior to the expiration of the petmitted Reasonable Constmction Time Period(s) 
plus the grace period, then the State or the Developer (or its contractor) shall apply for a 
new or amended street occupancy permit and any remaining time it occupies the right-of­
way shall be charged to and paid by the Developer (or its contractor) at the prevailing rate 
for street occupancy permits. 

(iv) City shall not unreasonably withhold or delay any required 
permits. Except as otherwise provided, applicable City petmitting requirements shall 
apply to all project elements constmcted within City. Nothing herein shall be conshued 
as committing City to issue petmits or accept any plans for construction or other related 
work or work product that does not meet all applicable codes, ordinances and regulations. 

B. Risk Reduction - $10 Million. Benefits attributed to reduced risk total an 
estimated $10 million, including the certainty for developers and contractors bidding on the I-70 
East Project procurement which should in turn result in cost savings for CDOT/HPTE/BE. In 
particular, these risk reduction benefits can provide savings due to the prevention of delays. 
These specific benefits include: 1) pre-negotiation of costs related to the conveyance of City­
owned right-of-way to CDOT, saving appraisal costs, and saving staff time; 2) utilizing the City 
franchise agreements with Xcel and Comcast and other City authority to facilitate utility 
relocation within the franchises' 90-day period upon the State's request; 3) expediting and 
facilitating cooperation with Denver Water; and 4) the City agrees to dedicate at least two FTE 
staff to work with the State and the Developer (and its contractors) at the project office for the 
1-70 East Project to facilitate and expedite reviews and permits, and the State agrees to provide 
office space, and office furniture (but not computers) for any FTEs dedicated by the City for the 
1-70 East Project. 
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C. Right-of-Way Agreement and Cost Savings - $13 Million. The Parties 
agree that the State needs to, and shall, acquire propetty interests from the City for the I-70 East 
Project for $25.7 million. The property interests to be acquired by the State are set fmih on 
Exhibit C. The Patties also agree that the State will pay the City $12.7 million for said right-of­
way, and the State agrees that the City's propetty provides an additional $13 million contribution 
to the 1-70 East Project. The Parties agree that the payment for and conveyance of said property 
interests will occur by May 31, 2016. By this Agreement, the City Council approves the 
conveyance of the property on Exhibit C to CDOT in recognition ofCDOT's statutory authority 
to acquire property, C.R.S. §§ 43-1-208,43-1-210, and 43-3-106. 

D. Fill Dilt -Haul Savings- $3 Million. As a result of the I-70 East Project, 
the State will have an excess of suitable clean fill dirt, and the State and the Developer (and its 
contractor) can realize significant transpmtation and disposal costs savings if the City accepts fill 
dirt for reuse in City projects near the I-70 East Project. Such fill dirt must meet the Colorado 
Department of Public Health and Environment ("CDPHE") regulatory standards and guidance 
for the recipient site's proposed land use before the City will accept it. The City agrees to accept 
a minimum of 200,000 cubic yards and a maximum of 400,000 cubic yards of fill dit1 that meets 
both the City's structural standards and CDPHE's environmental standards. The estimated 
savings is $3 million. In addition, traffic and noise impacts may be lessened in the adjacent 
neighborhoods. 

E. Devolution of Brighton Boulevard - $5 Million. CDOT and the City 
currently own and maintain Brighton Boulevard north ofl-70 to the City limits, and Brighton 
Boulevard is currently a part of the state highway system. The Patties agree that as part of this 
Agreement, CDOT will consider abandonment of a cettain portion of Brighton Boulevard to the 
City, pursuant to C.R.S. § 43-2-106 no later than July 31, 2016. In the event the Transpmtation 
Commission detennines that the abandorunent of Brighton Boulevard is warranted, the City will 
then consider an ordinance as provided for in C.R.S § 43-2-106 within 90 days of the 
determination of the Transportation Commission, which ordinance will include provisions for the 
City to accept full ownership and maintenance responsibilities for the abandoned portions of 
Brighton Boulevard. In consideration for taking over the ownership and maintenance of that 
portion of Brighton Boulevard, the City will be deemed to have contributed $5 million to offset 
estimated future operation and maintenance costs, access and utility petmit review, and other 
State costs and risks to the 1-70 East Project. 

5. Transportation Elements to be Included in the 1-70 East Project in Exchange 
for City's Payments. 

A. Transpmiation Elements in the Base Scope - $10 Million. Certain of the 
transportation elements are included in the State's base scope of work for the 1-70 East Project as 
noted in the Atkins Phase 1 Base Scope dated May 6, 2015. Specifically, (l) the "bookends" for 
the pattial cover at an estimated value of$4.5 million (Exhibit D); (2) neighborhood street 
amenities and improvements in cormection with 46111 Avenue and the neighborhood streets valued 
at $3.5 million (Exhibit E); and (3) improvements to lengthen the Quebec Street Bridge to allow 
for a 12-lane section on Quebec and lengthen the Peoria Street Bridge to allow for 10-lane 
section on Peoria estimated at $2.0 million are components of the 1-70 East Project base scope 
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that the State has agreed to include in the I-70 East Project and in part, for which the City has 
agreed to make payments to the State as described in Paragraph 6 herein. 

B. Slip Ramps and Bypass Lanes - $17 Million. The slip ramps and bypass 
lanes are included in the City's preferred alternative 2C, as shown on Exhibit F. These elements 
are included in the NEPA review, and will be included in the 1-70 East Project should the Patiial 
Cover Lowered Alternative be the prefened altemative and be cleared in the NEPA process. The 
estimated cost of these elements is approximately $17 million. Maintenance of the slip ramps 
and bypass lanes shall be the responsibility of the State. 

C. Enhancements to the Pattial Cover- $10 Million. If the Pattial Cover 
Lowered Alternative is the alternative approved in the Record of Decision, the Parties agree as 
follows: 

(i) The Parties each acknowledge that the State has committed to 
constructing approximately a 999-foot long cover over 1-70 East between Columbine and 
Clayton Streets. The costs of constructing this cover are estimated to be $80 million, 
which does not include additional design and landscaping costs, which are in addition to 
the estimated $80 million construction costs. (Exhibit G.) 

(ii) The State is also committed to funding a base level of landscaping 
necessary to meet the requirements should the Pattial Cover Lowered Alternative be the 
preferred alternative selected in the Record of Decision, once completed and issued, 
including a cover that can provide an active community space for surrounding residents 
and local neighborhoods, support social and pedestrian connections in the Elyria­
Swansea neighborhood, and provide new space for the Swansea Elementary School. 

(iii) The Patties acknowledge there is a cost increase between the base 
cover to be provided by the State and an enhanced cover desired by the City and the 
community that includes additional elements. This additional cost includes "above­
ground" costs such as plazas, pavilions, and water features, as well as the additional 
structural elements to support them. This additional cost is estimated by the State to be 
$45 per square foot, totaling an estimated $10 million. These costs do not include any 
costs for ongoing maintenance. The final design will be infonned by the community-led 
design process. (Current preliminary plan is depicted on Exhibit H.) 

(iv) The base project lid cover for the 1-70 East Project must be 
designed and constructed, and have the structural integrity, to contain and support the 
enhanced elements described above. 

(v) The State agrees to include the additional elements set forth above 
in the I-70 East Project in exchange for the City's agreement to make payments as set 
forth herein. 

(vi) Maintenance for the cover that relates to landscaping, open space 
development, and recreational and/or educational activities will be the responsibility of 
the City. Maintenance and repair for the structural elements of the lid, including the 
Bookends, will be the responsibility of the State. 
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D. Right ofFirst Refusal. Upon completion of the I-70 East Project, the City 
shall have a right of first refusal to acquire any remnant parcels owned by CDOT to the extent 
permitted as follows. If the property or interest therein is of use only to one abutting owner, such 
owner shall have the right of first refusal to purchase or exchange the propet1y in accordance 
with C.R.S. § 43-1-210(5)(a)(iii) . If, however the abutting owner does not exercise the first right 
of refusal to purchase such property, or CDOT detennines such property is of use to more than 
one abutting owner or potential owner, the City shall have the right of first refusal to purchase or 
exchange such propet1y at the fair market value, in accordance with C.R.S. 
§ 43-l-21 O(S)(a)(iv)(A). 

6. Payments by City - $37 Million. 

A. If the Pat1ial Cover Lowered Alternative is the alternative selected in the 
Record of Decision, the City agrees to provide $37 million of funding to the State by making 
payments in equal annual installments of$2,688,010 for 30 years to be used by the State in 
making availability payments to the Developer. The City's annual payments will begin upon 
substantial completion of the I-70 East Project. 

B. The City's payment obligations will be subject to annual appropriation. 
The Parties acknowledge that (i) by this Agreement, the City does not irrevocably pledge present 
cash reserves for payments in future fiscal years, and (ii) this Agreement is not intended to create 
a multiple-fiscal year direct or indirect debt or financial obligation ofthe City, except to the 
extent that the funds are cmTently encumbered or can be legally made available from an 
enterprise fund. The Parties agree that any expenditure of the City shall extend only to funds 
appropriated by the Denver City Council for the purpose of this Agreement, encumbered for the 
purpose of this Agreement and paid into the Treasury of the City and County of Denver. The 
City, through the Department of Public Works, agrees to include in budget request funds 
sufficient to fulfill its commitments herein. 

C. Financial obligations of the City payable after the current fiscal year are 
contingent upon funds for that purpose being appropriated, budgeted, and otherwise made 
available. 

D. The failure of the City to appropriate funds for said payments shall not be 
considered a default or breach of the Agreement and shall not give rise to any Party to have a 
claim of any kind. 

E. Should the City fail to appropriate the annual payment in any year, the 
State shall have the right to notify the rating agencies of the City's event of non-appropriation. 

F. Upon financial close of the procurement process, the State will notify the 
City that the I -70 East Project is moving fotward. The State will also advise the City of the 
contract date for completion of the I -70 East Project, and the date upon which the City's 
payments are projected to begin. One year prior to completion and the date that the State expects 
the City's payments to commence, the State and the City will meet and determine the process 
and procedures for the City to make such payments. 
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