December 5, 2011

Colorado Department of Transportation

Region 1 – Arapahoe Residency

7328 South Revere Parkway, Suite 204A

Centennial, Colorado  80112

Lawson Construction Company

P.O. Box 1318

20 South Sunset Street

Longmont, Colorado  80502

Attention:
Roman Jauregui, Resident Engineer, Colorado Department of Transportation



Brian Erickson, Senior Project Manager, Lawson Construction Company

Subject:
DRB Recommendation for the Dispute between the Colorado Department of Transportation (CDOT) and Lawson Construction Company

A Dispute Review Board (DRB) hearing was conducted in the Colorado Department of Transportation’s Region 1 – Arapahoe Residency office in Centennial, Colorado on November 11, 2011 for the US-85 Titan to Cook Ranch CDOT project ESI 0852-095 (PCN 14976).

Present at the DRB hearing were:

· Roman Jauregui, Resident Engineer, CDOT

· Michael Brenner, Atkins Project Engineer, CDOT

· Brian Kelly, Acting Project Engineer, CDOT

· Laura Zamora, Area Engineer, CDOT

· Leo Milan, Assistant Attorney General, State of Colorado

· Brian Erickson, Senior Project Manager, Lawson Construction Company

· Ken Isenberge, Contract Administrator, A-Plus Construction

· Raymond Henn, DRB

Overview of the Dispute

Lawson Construction Company (Contractor) brought the dispute to the DRB as a pass-through for their subcontractor A-Plus Construction (Sub-contractor).  The Contract Item No. 203-00010, “Unclassified Excavation (Complete In Place),” was reduced 14.5 percent from the plan quantity (Sheet Number 27) of 178,020 cubic yards to a paid quantity of 152,200 cubic yards for the actual material removed (excavated).
A-Plus Construction’s position is that there were required items of work shown in the contract documents which did not have Contract Items (pay quantities) associated with them.  These seven items of work were identified by A-Plus Construction as:

· Finishing seeded areas

· Finishing areas to be paved

· Grading & backfilling curb areas

· Finishing under median cover

· Finishing under guardrail & slope paving

· Exporting dirt off site

· Remove and replace subgrade material

A-Plus Construction stated in their position paper and at the DRB hearing that they estimated the cost of these seven items of work and spread the costs over the 178,020 cubic yards of Unclassified Excavations.

A-Plus Construction is seeking payment to cover the estimate cost of these seven items of work for the portion of the 178,020 cubic yards of Unclassified Excavation which is 25,820 cubic yards (178,020 cy – 152,200 cy) that they did not remove (excavated).
The Colorado Department of Transportation’s (CDOT) position is that they believe the potential for a reduction in the work was clearly communicated in the plans and that adjustments, increase or decrease, to construction pay items are routine and addressed by the specifications.
DRB Recommendation Requested by Both Parties

In their Position Paper(s) both parties asked for a recommendation on “merit” and “quantum”.

DRB Recommendations

The DRB’s recommendation is that A-Plus Construction’s position in this dispute has no merit.

Reasoning for the DRB’s Recommendations

A. The note on contract drawing Sheet Number 32, “The quantity calculated for Unclassified Excavation (CIP) includes excavation to the bottom of R-Value subgrade.  If the specified R-Value subgrade is found in place, an adjustment may be made to the quantity per Section 203 (Excavation & Embankment) of the CDOT Standard Specifications for Road and Bridge Construction”, is unambiguous.
B. Per CDOT’s Standard Specification for Road and Bridge Construction, 2011; Section 102 Bidding Requirements and Conditions; 102.03 Interpretation of Quantities in Proposal Form, Section (b),  the last sentence states: 
“The estimated quantities of work to be performed and materials to be furnished may be increased, decreased, or omitted.”
C. Per CDOT’s Standard Specification for Road and Bridge Construction, 2011; Section 104 Scope of Work; 104.02 Differing Site Conditions, Suspensions of Work, and Significant Changes in the Character of Work, Section (c), the paragraph reads:
“Significant Changes in the Character of Work.  The Engineer reserves the right to make, in writing, at any time during the work, such changes in quantities and such alterations in the work as are necessary to satisfactorily complete the project.  Such changes in quantities and alterations shall not invalidate the Contract nor release the surety, and the Contractor agrees to perform the work as altered.

If the alterations or changes in quantities significantly change the character of the work under the Contract, whether such alterations or changes are in themselves significant changes to the character of the work, or by affecting other work cause such other work to become significantly different in character, an adjustment, excluding loss of anticipated profit, will be made to the Contract.  The basis for the adjustment shall be agreed upon prior to the performance of the work.  If a basis cannot be agreed upon, then an adjustment will be made either for or against the Contractor in such amount as the Engineer may determine to be fair and equitable.

If the alterations or changes in quantities do not significantly change the character of the work to be performed under the Contract, the altered work will be paid for as provided elsewhere in the Contract.  The term “significant change” shall be construed to apply only to the following circumstances:

(1) When the character of the work as altered differs materially in kind or nature from that involved or included in the original proposed construction, or

(2) When a major item of work is increased in excess of 125 percent or decreased below 75 percent of the original contract quantity. Any allowance for an increase in quantity shall apply only to that portion in excess of 125 percent of original contract item quantity, or in case of a decrease below 75 percent, to the actual amount of work performed. A major item is defined to be any item having an original contract value in excess of 10 percent of the original contract amount.”

Lawson Construction Company’s bid amount for Contract Item No. 203-00010, “Unclassified Excavation (CIP)” was $477,093.60.  Their total bid was $4,578,596.89, therefore the Unclassified Excavation (CIP) is a “major item”.

Since the reduction in the quantity of the Unclassified Excavation was 14.5 percent, it does not fall into the category of “significant change” and therefore is not eligible for an adjustment.
It is not unusual for there to be items of required work shown in the contract documents which have no specific pay item(s) associated with them.  In these cases it is common practice for the bidding contractor to spread or distribute the costs of these, non-pay item specific, items of work to other pay items.  However, which pay item or pay items the bidding contractor chooses to distribute the non-pay item specific work is completely up to the bidding contractor.  Likewise, how the bidding contractor evaluates (or should evaluate), the risk of an overrun or an underrun on the pay item or items he chooses to distribute the non-pay item(s) specific work to is completely up to the bidding contractor.  It is for the reason that some Owners include a “Variation in Quantity” clause in their construction contractor. 
As an example: 

“For example, on the San Francisco Bay Area Rapid Transit (BART) project, this was the wording (paraphrased) of the variation in quantity clause:  “If the total price quantity of any contract item that amounts to 5% of the total contract bid price, varies by 25% or less from the engineer’s estimate, payment will remain as bid.  If the variation is beyond 25%, a change order will be issued.”

Another example is as follows:

“In response to the frequency of overruns or underruns in quantities of construction work, many construction contracts contain a specific clause providing for adjustment of the contract where the actually quantities vary from the estimated quantities by a stated percentage factor. For example, the federal government presently utilizes a clause which provides for such adjustment upon demand of either party when the actual quantity varies more than 15 percent above or below the estimated quantity states in the contract. 

It is important to note that a variation in estimated quantities clauses restricts any price adjustment solely to that portion of the actual quantity of work that exceeds or falls short of the estimated quantity by more than the stated percentage, 15 percent in the federal clause, and does no permit the negotiation of a new unit price for the entire quantity of the affected item of work. In addition, the federal clause now in use limits any such price adjustment to increases or decreases in cost due solely to the variation in quantity, and accordingly, requires that there be a demonstrable difference in the contractor’s cost of performance caused solely by the overruns or underruns in quantity.”

The DRB also has personal experience with the use of various forms of the variation in quantity clause used throughout the United States on heavy construction projects. 
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Raymond Henn

Dispute Review Board

� Robert A. Rubin, et al., Construction Claims, (New York, Van Nostrand Reinhold Company, Inc., 1983)


� “Construction Claims Prevention: Construction Service Seminar”, New York, New York; Construction Institute, Services Committee, American Society of Civil Engineers, January 30, 2002. 
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