DISPUTE REVIEW BOARD REPORT AND RECOMMENDATION

CDOT PROJECT NO. C 0252-390

Page 1 of 1
DISPUTE REVIEW BOARD REPORT AND RECOMMENDATION

CDOT PROJECT NO. C 0252-390

Page 5 of 5

DISPUTE REVIEW BOARD REPORT
AND RECOMMENDATION

CDOT PROJECT NO. FBR C160-008
NB I-25 AT Missouri Creek

DISPUTE CONCERNING FOUR DAYS OF LIQUIDATED DAMAGES
Hearing Date: September 25, 2012
Hearing Location:  CDOT Region 2


         9902 Erie Ave.


         Pueblo, CO

Hearing Attendees:  Karen Rowe- CDOT Region 1, Program Engineer




Joe DeHeart- CDOT, Resident Engineer




Mike Morrell- CDOT, Project Engineer







Mark Straub- CDOT, Staff Area Engineer




Rick Lawrence- Lawrence Construction Co., President




Dave Morris- Lawrence Construction Co., Operations Manager
Background:  

           Lawrence Construction Co. was awarded a contract by CDOT for the replacement of the NB I-25 Bridge over Missouri Creek.  The project was a hybrid design-build, requiring the contractor to complete the design of the default bridge as shown in the plans or submitting an alternative design of their choice.  Lawrence Construction Co, (LCCO) submitted an alternative design. The project was specified as a completion date contract with the completion date of September 1, 2011.
Joint Statement of Dispute:


The dispute on this project arises from Lawrence Construction disputing the four days of liquidated damages that were assessed by CDOT between September 12 and September 24, 2011. CDOT maintains that they were more than equitable in assessing only four days of liquidated damages when the Contractor completed the project twelve days after the agreed upon completion date of September 12, 2011. Lawrence feels that the liquidated damages assessed were unfair because the project was substantially complete by the agreed upon completion date of September 12, 2011. 
Scope of Desired Decision:  It is desired that the Dispute Review Board determine merit.
Pre-hearing Submittal:

           Both parties provided the DRB with Pre-hearing Submittals per Spec. Section 105.22(e), each party received copies of each submittal by email.  Both parties provided the DRB with their lists of attendees.  The DRB proposed agenda was accepted by both parties in the prehearing phone conference (Attachment 1).
LCCO’s Presentation on the Project Schedule: 
          LCCO requested an additional 19 days in their letter of August 31, 2011.  A meeting was held on September 1, 2011 and CDOT agreed to an additional six work days based on changed conditions.  Both parties agreed to a new completion date of September 12, 2011.  LCCO feels they shouldn’t be assessed liquidated damages because the project was substantially complete on the agreed completion date of September 12, 2011 and time should have been extended for completion due to unusually severe weather from the rain on the second and sixth of September which delayed roadway grading, paving and seeding operations.  LCCO contends that they should be allowed substantial completion and no liquidated damages based on Colorado Statutes and precedent set by Colorado Court Cases.  
CDOT’s Presentation on the Project schedule:


CDOT stated that the delays that resulted in not completing the project until September 24 were the result of delays that were of the Contractor’s control and primarily caused by delays to the original schedule.  The most significant delays were in the structure design of 63 calendar days, subsequently delaying installation of the CBC 45 calendar days.  Since both of these items were on the critical path, this caused the completion to slip from the original completion date of August 29, 2011 to final completion and acceptance on September 24, 2011.  CDOT did not allow delays due to inclement weather or conditions under the control of the contractor in accordance with Standard Specification Section 108.07(b).


LCCO’s Rebuttal on project Schedule:
LCCO felt that time delays should be allowed for unusual weather when two storms in a short amount of time affects critical path items.  Design was delayed due to trying to find the best fit profile that saved CDOT $140,000 and wing wall design had to fit subsoil conditions. 

CDOT’S Rebuttal on Project Schedule:


CDOT does not feel the rain events were unusually severe weather and the flooding was natural stream flows, thus not qualified for delay under the Completion date contract as specified in Section 108.07(b) 

CDOT did not charge any working days after September 12, 2011 for holiday weekend, rain or wet days that prevented working on seeding items and other punch list items.  CDOT only charged for days actually worked.  Final acceptance of the completed project was September 24, 2011 with only 4 days of liquidated damages.
This contract did not include a Substantial Completion Specification, so there are no provisions for partial acceptance on substantial completion in this contract.  CDOT does not feel that questions of delays, substantial completion and liquidated damages can be resolved at the project level based on Colorado Statutes and precedent set by Colorado Court Cases, and objects to the use of these arguments to resolve these issues; they are obligated to comply with the Contract at the project level.
Summation Statement by LCCO:


The project was opened on September 12, 2011 and project was substantially complete at that time.  Rain during the extended time prevented final completion.
Summation Statement by CDOT:

CDOT did extend project to September 12 in accordance with specifications but project was still not complete.  CDOT is required to comply with the Specifications and were more than fair by charging time only on days when work was completed on the project.
DRB Findings:


The DRB feels that since this project was a Completion Date Contract as provided in the Project Special Provisions, Page 6, determining and extension of contract time is governed by Standard Specification’s Sections 108.07(b), 108.07(c) and 108.03.  Partial quotes of those Specifications are:
108.07(b) Completion Date Contract.  When the contract specifies a completion date, all work under the Contract shall be completed on or before that date.  No extension of the completion date will be allowed for inclement weather, foreseeable causes, or conditions under control of the contractor. 

108.07(c) 1.B. Noncompensable Delay.  An excusable delay for which the contractor may be entitled to an extension of contract time but no additional monetary compensation.  Contract time allowed for the performance of the work may be extended for delays caused by acts of God, acts of the public enemy, fires, floods, area wide strikes, freight embargoes, unusually severe weather, or delays not caused by the Contractor’s fault or negligence.
108.03 Schedule.  The Contractor shall be responsible for planning, scheduling, and reporting the progress of the work to ensure timely completion of the work as called for in the contract……

The contractor shall prosecute the work according to the Schedule.  The 

Contractor shall ensure that its subcontractors, suppliers, and engineers, at any tier, also prosecute the work according to the Schedule, …….

The key issues presented to the DRB during the hearing were delays due to weather and delays within the control of the Contractor.  
Weather delays:  The DRB’s opinion is that there were no data nor documentation presented that showed conclusively there was weather that was unusually severe for the area during the course of the project, nor conditions that caused flooding that was unusual nor more than what would be expected as normal stream flow.
Schedule delays:  The DRB feels that the delays in progress of critical path items as scheduled that were presented during the hearing were compelling as to the cause of the delay in completion of the project on time.  It appears the contractor’s engineers did not perform the work according to the schedule and the project was not completed on the agreed date of Sept 12, 2012.  There was no information presented showing there were any excusable reasons for these delays.
The project did not include a Substantial Completion Specification, therefore there was no Partial Acceptance allowed in the Contract.  Justification based on Colorado Statutes and precedent set by Colorado Court Cases is outside the scope of determination allowed by the DRB.  
DRB Recommendation:



In accordance with the Contract, CDOT is justified in assigning 4 days Liquidated Damages on this project due to not completing the project on the agreed revised completion date of September 12, 2011.  The DRB does not find merit to the dispute as presented by Lawrence Construction Company at the Hearing.
Respectfully submitted, this Second Day of October 2012.
_________________________ 

L.G. Duncan, P.E.
Attachments:


1.  DRB Hearing Agenda
ATTACHEMENT 1 

Agenda
DRB HEARING

September 25, 2012

CDOT Region 2 RE Office, Pueblo

Project FBR C160-008, NB I25 over Missouri Creek

Owner: Colorado Department of Transportation

Contractor:  Lawrence Construction Company

1. DRB convenes hearing and makes opening remarks

2. CDOT reading of the Joint Statement of Dispute

3. LCCO presentation on scope of work and project schedule

4. CDOT presentation on scope of work and project schedule

5. LCCO  rebuttal as necessary

6. CDOT rebuttal as necessary

7. DRB questions and discussion

8. LCCO presentation on liquidated damages

9. CDOT presentation on liquidated damages

10. LCCO rebuttal as necessary

11. CDOT rebuttal as necessary

12. DRB questions and discussion

13. LCCO brief summation statement

14. CDOT brief summation statement

15. Hearing concluded

16. Discussion of estimated time for review and DRB goal for submittal of report

17. Adjourn

NOTE: 1. Parties should insure that copies of all relevant documents, reference materials and slides or other format used in presentations are available in hard copy for the DRB if not already provided.  2. If agreed we will take a very brief break after the presentations before the rebuttals if necessary.

