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DISPUTE REVIEW BOARD REPORT



        AND RECOMMENDATION




   US-85 TITAN TO COOK RANCH




DOUGLAS COUNTY, CO




   CDOT PROJECT NO. ES1 0852-095

                EROSION CONTROL LIQUIDATED DAMAGES 
Hearing Date: December 8, 2011
Hearing Location:  CDOT Region 1 Office


         7328 S. Revere Parkway, Suite 204A


         Centennial, CO 80112
Hearing Attendees:   Brian Erickson – Lawson Construction Co. – Project Manager



Mike Mirowski – Environmental Logistics Co. – Subcontractor V. P.



Laura Zamora – CDOT HQ – Area Engineer




Roman Jauregui – CDOT – Resident Engineer




Michael Brenner – Atkins – CDOT Project Engineer



Brian Kelly – CDOT –Project Inspector



Leo Milan - Colorado Assistant Attorney General
Background:  

           Lawson Construction Co. (Contractor) was awarded a contract by CDOT for 
$5,441,096 to reconstruct and widen to four lanes US 85 in Douglas County.  The 
Project was approximately 1.0 mile in length.  Environmental Logistics Company 
(Subcontractor) performed erosion control work.  The Notice to Proceed was issued 
on August 17, 2009.  The Project was partially accepted on August 26, 2010 and 
Final Acceptance occurred on October 15, 2010.


Section 7 of the Contract incorporates the Plans, the Standard Specifications for Road and Bridge Construction dated 2005 and any Special Provisions for this Project and Revised Standard Specifications. 
On June 2, 2010 CDOT issued Speed Memo #51 (Form 105), see Attachment 1, which required certain items of work to be completed by June 4, 2010 or liquidated damages would be assessed.  Specification 208.06 states that the Engineer will notify the Contractor in writing of failure to perform erosion control and the Contractor will be allowed 48 hours to make the corrections or liquidated damages will be charged.  Speed Memo #53, see Attachment 2, was issued June 7, 2010 noting that liquidated damages were accruing.
After meetings with the parties concerning the liquidated damages, CDOT’s letter of June 8, 2011 from the Resident Engineer deemed the dispute was without merit.  The Contractor’s letter of June 15, 2011 requested the dispute go to a DRB. 

Joint Statement of Dispute:

Colorado Department of Transportation (CDOT) and Lawson Construction Company (Contractor), as a pass-through for Environmental Logistics Company (ELC), are in dispute regarding four days of Liquidated Damages (LDs) assessed for noncompliance with the Stormwater Construction Permit (SCP).   The four days total $3,500 of LDs assessed at a rate of $875 per day for noncompliance with the SCP as provided for in the project specifications. 


Contractor believes that the CDOT specification for penalties incurred is at fault.  The scope of work presented to finish within 48 hours was beyond anyone's capability of completing.  Material needed procurement and delivery to the site.  Documentation from other projects allow a written response if circumstances exist which are beyond the control of the contractor and affects the ability to comply with the prescribed timeframe in 208.06. Contractor also does not believe that CDOT incurred costs of $3,500 by ELC running past the allocated 48 hours. 


CDOT and Contractor desire that the DRB review the contract documents including the specifications and rule on the merits of this dispute and on quantum. 

Pre-hearing Submittal:
           In addition to the relevant Specifications for the Project, both parties provided the DRB with Pre-hearing Submittals per Specification Section 105.22(e) which included but were not limited to documentary evidence relevant to the issues, letters, e-mails, speed memos and handwritten notes.  Both parties essentially submitted the same documents.  Both parties provided the DRB with their lists of attendees.  
Contractor/Subcontractor Presentation on Scope of Work and Schedule:

The Subcontractor questioned the scope of the Speed Memo #51 regardless of prior meetings.  It said the dirt was not ready.  Throughout the Project, Form 105’s had been issued and they complied.  On other CDOT projects they were granted more time if there was a lot of work.  Even after an audit, they can have more than 48 hours if needed to complete the work.  They were one day late in beginning the work but also worked Saturday and spent a lot of overtime.  There was rain the following week.  
CDOT Presentation on Scope of Work and Schedule:

CDOT furnished the DRB copies of meeting minutes, Form 105’s
and various communications concerning the work that was required.  There were verbal discussions on the required work and it was discussed in meetings and Speed Memo 
#51 listed the required work and the time frame to complete.  CDOT had received Notices of Violations (NOV) on other projects in the past from the Colorado Department of Public Health and Environment (CDPHE) and CDOT takes a strong position on the enforcement of the Stormwater Construction Permit (SCP) 
requirements.  The Project was a Pilot Project where the SCP was transferred from CDOT to the Contractor during the construction period.  

Since the start of the Project the Subcontractor consistently showed a lack of urgency and response.  The Subcontractor gave no written request for additional time due to the amount of work or the inability to start various items.  

Specification 208.03 requires the Erosion Control Supervisor (ECS), this was a Subcontractor employee, to attend the weekly meetings.  At many meetings the ECS was not there nor was any representative of the Subcontractor.  Speed Memos #47 and #57 call out the lack of attendance as required.  It is not common for the Project Engineer to issue Form 105’s for this type of work but the Project Engineer felt the use was warranted due to the lack of attention that had been observed in the past.


There was a general lack of adequate Subcontractor personnel on the site and often there were no Subcontractor employees.  CDOT said they could furnish certified payrolls for the Subcontractor which show when and how many employees

were present.  

The past NOV’s are a motivator for CDOT and the language in Specification 208.06 discusses liquidated damages, default and termination.



           









            
Contractor/Subcontractor Rebuttal


The Contractor said the Pilot Project transfers the SCP permit to the Contractor;  therefore, CDOT does not have jurisdiction over the permit.  This was brought up with the landscape architect early in the project who said this created an interesting situation.  The Contractor said CDOT puts itself out of the permit and then wants to do the enforcing.

The Subcontractor said the liability for the permit was the Contractor’s.  The Subcontractor said the use of the Form 105 was common and the monthly audit required the use of a Form 105, as well as, a storm event and the 14 day inspection.


The Subcontractor said that CDOT does not have the determination on the job staffing or schedule.  The Subcontractor took exception to CDOT providing certified payrolls and meeting minutes that had not been submitted with CDOT’s prehearing submittal.  (The DRB did not request the certified payrolls or additional meeting minutes.  The Contractor did not receive a CDPHE fine as the permit holder.

CDOT Rebuttal


CDOT said it was the Subcontractor’s responsibility to perform as specified and that the Subcontractor determines how to perform.  It is the Subcontractor’s decision on whether to show up or not.


As the Project Owner, CDOT shares in the responsibility for stormwater management.  CDOT does not agree that if there is no CDPHE fine that there should be no liquidated damages.  A Form 105 is used for audit findings.  

Specification 208.03 requires the ECS to attend the weekly meetings and this was clearly communicated to the Contractor and Subcontractor.


CDOT said the Contractor does not have to sign the Contract if it disagrees with the provisions of the Contract.  The question of CDOT jurisdiction had never been raised. 
Responses to Questions by the Board

1. CDOT will provide the DRB the Contract sections concerning the use of the Pilot 
Project.
2. This was not the first time on the Project where there was a response problem 
with the Subcontractor.  The Subcontractor said they did the best they could and 
that no liquidated damages had been assessed in the past.










3. The Contractor said that erosion control items were on the schedule but Speed 
Memo #51 was for mitigation work.

4. The work that was to be done was not extra work.  The work was Contract work 
or repairs.  CDOT pays for repairs/replacement unless the damage was negligent.

5. The dirt work to be done was by another subcontractor and was completed in time 
for the Subcontractor to complete its work and was not listed on Speed Memo 
#55 
as incomplete.

6. The required seeding was done outside of the June 1 Specification window but 
CDOT requested the seeding to be done and assumed the risk if there were any 
problems.

7. The Subcontractor said its superintendent requested to perform temporary erosion 
control by ripping the slopes until the final work could be done but the request 
was denied.

8. CDOT did not receive a written request for time.  CDOT’s position is that the 48 
hour time frame was reasonable if the Subcontractor would have taken the proper 
actions.  The Subcontractor said that it takes a few days to get the compost, seed 
and other materials for seeding.  CDOT said that as work areas are finished the 
Specifications require the
final erosion control to be performed and not temporary 
measures.

9. CDOT said that much of the work on Speed Memo #51 was discussed in a 
meeting on April 22, 2010 since CDOT was concerned with the seeding window.

10. The Contractor did not know if copies of meeting minutes were sent to the 
Subcontractor.  The Subcontractor said the temporary measures were not intended 
to delay the work.
Contractor/Subcontractor Presentation on Liquidated Damages

In the Joint Statement of Dispute, the Subcontractor stated “Contractor believes that the CDOT specification for penalties incurred is at fault.”  The Subcontractor said the statement was based on the Contractor being the permit holder.  CDPHE allows 7 days for repairs.  The 48 hour limit applies to repairs and not final work items.  

The Subcontractor said that on other CDOT projects they were allowed more time for the work that had to be done if they needed it.  The Subcontractor said they asked to work on Sunday but CDOT did not allow it.
CDOT Presentation on Liquidated Damages

CDOT does not specify the size of the workforce.  The time, cost and how quality is achieved is up to the Contractor.  The Subcontractor can always add staff and CDOT feels the work could have been done in 48 hours if the Subcontractor was prepared and had staffed the job adequately.

CDOT said the Standard Special Provision for Water Quality Control was used statewide and was not a Project Special Provision.

The Form 105 has a section for a reply and none of the Form 105’s concerning this issue have any comments from the Contractor/Subcontractor.

Responses to Questions by the Board

1. Subcontractor work schedule was as follows:


6/2/10 -  Some maintenance


6/3/10 -  Half day on silt fence and erosion logs



6/4/10 -  Deliver and spread soil amendment


6/5/10 -  Sub worked but work not recorded (LD’s) 

6/6/10 -  Sunday, no work allowed (LD’s)

6/7/10 -  Work continued (LD’s)

6/8/10 -  Work completed (LD’s)
2. CDOT said that when there is a Notice of Violation by CDPHE, every day is counted regardless if there is a Sunday.  LD’s are assessed by calendar day and not work day.

Contractor/Subcontractor Closing Comments

The Contractor said that since there were no damages assessed to CDOT by CDPHE, liquidated damages should not be assessed.
CDOT Closing Comments



CDOT said there would have been additional costs for CDOT if the 
Subcontractor 
worked on Sunday.
The hearing was adjourned.
Findings:
1. The DRB was not provided a copy of the Subcontract between Lawson and Environmental Logistics except for Subcontract Attachment No. 1 which lists the items of work under the Subcontract.  Item # 208-00206, Erosion Control Supervisor (ECS), is shown as a Subcontractor item of work.








2. Specification 208.03(c)(5) requires the ECS to attend all project scheduling meetings.  In addition, Specification 208.03(e) requires the ECS to attend weekly meetings with the Engineer and Superintendent to discuss construction activities that could adversely affect water quality.  CDOT stated that very often the ECS did not attend the meetings and often was not present on the Project.  CDOT’s statement was not rebutted by the Subcontractor.  The minutes for Weekly Meeting #32 of June 4, 2010 reflect that the ECS was not present and that the seeding of the stockpile was discussed in Meeting #26.  Accordingly, had the ECS attended the weekly meetings as required, the ECS should have been aware of the seeding requirement, although the Subcontractor stated that it had to order the compost and seed after Speed Memo #51 was issued which took a few days.
















3. The Subcontractor maintained that the use of Speed Memos was  common which was rebutted by CDOT.  Specification 208.06 states The Engineer will immediately notify the Contractor in writing (emphasis added) of each incident of failure to perform erosion control in accordance with the CDPS-SCP.












4. Specification 208.06 clearly calls out the 48 hour performance requirement and the assessment of liquidated damages in the amount of $875 for each calendar day (emphasis added) after the 48 hour period has expired.  Although the Subcontractor stated that other CDOT projects allowed additional time if there was a lot of work,  nothing can be found in the Specifications which states such.









5. The Subcontractor stated the liquidated damages were a penalty.  Specification 208.06 states the deduction will not be considered a penalty, but will be considered liquidated damages based on estimated additional construction engineering costs.
























6. The Subcontractor said that CDPHE allows 7days for repairs rather than the 48 hours in the CDOT specification.  Specification 107.25(b)1 states In the event of conflicts between these requirements(Water Quality Control)and water quality control laws, rules or regulations of other Federal or State agencies, the more restrictive laws, rules, or regulations shall apply.







7. Specification 108.07 states The Contractor shall not carry on construction operations on Saturdays, Sundays or holidays unless previously arranged and approved. …..The Contractor shall only make emergency repairs, and provide proper protection of the work and traveling public on these days.  Although the Subcontractor was allowed to work on Saturday and said it requested to work on Sunday, the request was not done in writing and CDOT could not substantiate the verbal request.  The DRB feels that since work was permitted on Saturday and liquidated damages were being accrued, the work must have been of an emergency nature per the Specifications and the Subcontractor should have been allowed to work on Sunday.  The DRB has no way of determining if the Sunday work could have completed the work so as to eliminate one day of liquidated damages.  Speed Memo #55, see Attachment 3, lists the work remaining on June 8, 2010 and the handwritten note on Speed Memo #53 states the work was completed on 6/8/10. Accordingly, it appears reasonable that work on Sunday could have reduced one day of liquidated damages.













        CDOT stated that it would have incurred additional expense to man the Project on Sunday when the only work that was being done was the Subcontractor’s; however, the DRB feels that the Subcontractor should have been given the option of accepting the CDOT additional expense if it wanted to work on Sunday or pay the additional day of liquidated damages.








Recommendations:
Since the actual performance period for the required work for Speed Memo #51 took five days, it seems reasonable to assume that if work had been permitted on Sunday the work could have been completed by June 7, 2010.  Accordingly, the DRB recommends that the liquidated damages be reduce to three (3) days at $875 per day for a total of $2,625.
Respectfully submitted, this 22nd day of December 2011.
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SPEED MEMO #54 55_sp= Location  UUS-85 Titan to Cook Ranch
" SSAGE _
To: _Kirk Speer Date:  June 8, 2010

Subject:  Stormwater Issues Update

I reviewed the project this morning and the following items from Speed Memo #51are not complete:

1. Item 2.d, Re-seed and mulch areas that eroded in previous storm event.

2. Item 2.e, Re-seed and mulch conduit line on the southeast ramp.

3. Ttem 3.a, Complete form 1388s from April 26 to 28 (specifically April 28)
It is noted that liquidated damages are accruing daily until this work is complete. It is also noted that a crew was
apparently working on the first two items this moming.

1 walked most of the project yesterday, and then met with Kirk Speer (Superintendent) and Wade Ward (ECS) to
discuss additional stormwater issues since the last 14 day inspection. This memo also serves notice that liquidated
damages will either continue or resume if the following items are not resolved satisfactorily by 12 pm (noon) of
June 10.

1. Remove stockpiled soil amendment and complete seeding at the southeast ramp.

2. Install the tracking pad at the south end of the project. The pad was supposed to be installed upon
completion of the removal of the asphalt. Trucks are tracking material onto the pavement; this must be
swept daily. If the roadway is not cleaned today, using this access will be stopped immediately.

Replace the silt fence removed for pipe installation at approximate station 220+00 Rt.
Repuair silt fence approximate station 252+00 Lt.

Provide temporary stabilization on slopes as required by the specifications.

Remove sediment from culvert outlet, 242-+50 Lt.

Maintain erosion logs at 238+80 Lt.

Remove small sediment plume from pond 2.

J-hook the end of the silt fence at 243+50 Rt.

O PN Y

Again, providing that effective progress is made toward completing the work, a Stop Work Order will not be
issued.

Signed Michael W, Brenner, PBS&J M Title Project Engineer

REPLY

To:
Locieref

Date:

)

B 7
Standard ution: Construction Distribation: CDOT Form #1052 1/94

Original Contractor
Respondent Res Eng - Jauregui / Prog. Eng - DeJiacomo
Originator’s file Project Engineer | [229) é





  W. H. Hinton II
Attachments:


1.  Speed Memo #51

2.  Speed Memo #53


3.  Speed Memo #55









ATTACHMENT 1
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ATTACHMENT 2
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SPEED MEMO #51/ Location  JS-85 Titan to Cook Ranch
_ SSAGE
To: Kirk Speer & Brian Erickson Date:  June 2, 2010

Subject: Stormwater Issues

This memo is notification that the items listed below are required to be completed by the end of this week (F! riday
June 4:) or liquidated damages will be assessed in the amount of $875 per calendar day, beginning on Saturday
June 5°.
1. Complete all work at stockpile area, located on sheet 95 of the plans. Work includes:
Place topsoil on the west side of the stockpile, approx 4’ of elevation from the ditch.”
Remove the stabilized construction entrance
Cut the ditch on the northeast corner in the area of the tracking pad
Install check dams as necessary
Seed and mulch the entire area.—
Replace erosion logs as necessary )
2. Complete seed, much, blanket and associated items on the east side of the roadway. Locations include:
a. Access road atop cut slope approximate stations 235 to 242
b. Ditch and or slope areas approximate stations 233 & 238
c. Topsoiled cut slope approximate stations 249 to 255
s d. Re-seed & mulch areas that eroded in previous storm event
e. Seed & mulch conduit line on the SE ramp
3. Ensure that the documentation is complete and up to date.
a. Complete form 1388s from April 26 to 28
b. Complete documentation from audit dated May 18

e Lon o o4 wdirer

mo a0 o

Tt is also noted that scheduled work items that require BMPs in advance of work include storm drain and grading
on the southbound lanes (west side of 85). This work cannot commence until the appropriate BMPs are in place.

signed Michael W. Brenner, PBS&J %@ Title Project Engineer

REPLY

To: /A‘, i n/ Date:

Z

S %/ Title

Standard Diyﬁbntion: Construction Distribution: CDOT Form #105a 1/94
Original Contractor
Respondent Res Eng - Jauregui / Prog. Eng - DeJiacomo

Originator’s file Project Engineer (_? C? 4
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SPEED MEMO #53 Location  UUS-85 Titan to Cook Ranch
MESSAGE
To: _Kirk Speer Date:  June 7, 2010

Subject: Stormwater Liquidated Damages

You are hereby notified that liquidated damages (I.Ds) are accruing at the rate of $875 per day for failure to
perform permanent stabilization in accordance with the Contract. Speed Memo #51 was issued on June 2™ and
allowed a deadline of the end of the work day on Friday, June 4% to complete the work described in the memo.
Failure to meet the deadline requires LDs of $875 per calendar day until the work is complete. Today begins the
3" day of LDs.

Work required by the memo began on Friday June 4™ and was allowed to continue on Saturday the 5™ The
Standard Special Provision, Revision of Sections 101, 107, and 208 include “If all failures are not corrected within
48 hours after liquidated damages have begun to be assessed, the Engineer may issue a Stop Work Order in

accordance with subsection 105.01.” Providing that effective progress is made toward completing the work, a Stop
Work Order will not be issued. I expect that all of the work will be completed today.
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Signed Michael W. Brenner, PBS&J "k@é@ Title Project Engleer

REPLY

To Date:

/(Z); Honse Jf{ (/}M

£ //{ Title

Standard Distribution: Construction Distribution: CDOT Form #1052 1/94
Original Contractor

Respondent Res Eng - Jauregui / Prog. Eng - DeJiacomo

Originator’s file Project Engineer
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